Cheshire West and Chester Council
Delegated report
Application Number

SD/057/FP4 Carden

Description

An application has been received requesting that the
council make a Public Path Diversion Order under
section 119 of the Highways Act 1980

Site address

Public Footpath No 4 (part) Carden

Applicant Name

P Pattenden, Estate Office, Carden Park Hotel Ltd,
Carden Hall, Clutton, Chester

Ward

Farndon Ward

Ward Members

Councillor Howard Greenwood

Case Officer

Adele Mayer, PROW Asset Management Officer

Date

1 February 2019

Recommendation

(1)

That an Order be made under Section 119 of Highways Act 1980, diverting
Footpath No.4 (part) in the Parish of Carden as shown on Plan No SD/057 by
a black broken line on the grounds that it is expedient to do so in the interests
of the owner and occupiers of the land concerned.

(2)

That the Highways Commissioner be authorised to take any action considered
necessary in respect of the confirmation of the Order hereby authorised to be
made.

1.

Site Description

1.1

Footpath No 4 Carden runs from Carden Lane (C809) in a northerly direction
to the Clutton/Carden parish boundary where the path joins Footpath 1
Clutton. Footpath 4 has been truncated by a previous diversion Order
affecting the length of path north of Footpath 5, and so now a section of
Footpath 5 links the two sections of the footpath (“The Cheshire County
Council (Footpaths Nos 1 (part) parish of Clutton and 4(part) parish of
Carden, City of Chester) Public Path Diversion Order 2002”). The section of
Footpath 4 affected by the proposal runs from the junction with Carden Lane
at OS grid reference (OSGR) SJ 4660 5329 in a north westerly direction to a
junction with Footpath 5 at OSGR SJ 4638 5363.

2.

Background

2.1

An application has been submitted by the estate office, Carden Park Hotel
Ltd, Carden Hall, Clutton, Chester requesting that the council make an Order
to divert part of Footpath No 4. The section of path proposed to be diverted is
shown on the attached plan as a solid black line between A and B on plan
SD/057 (“the Plan”). The length of the section of Footpath 4 proposed to be
diverted is approximately 399 metres (A to B on the Plan).

2.2

The landowner owns the land over which the current path runs and over
which the diversion will run. The application has been made in the interests
of the landowners. The applicant states the purpose of diverting the footpath
from crossing two golf hole fairways is to reduce the safety risk of the public
right of way.

2.3

The affected section of Footpath 4 runs across the fairways of more than two
golf holes. There is an area of rough between fairways, but the path mainly
runs over managed grassland. There are no recorded limitations.

.

2.4

The alternative route will commence from the current point on Carden Lane
then run in a northerly direction (parallel with Carden Lane) alongside one of
the fairways to its green, then skirting this green on its northern side then
running in a westerly direction along the north side of a short (par 3) hole to
terminate on Footpath 5. The length of the alternate route is approximately
517 metres. The diversion is shown on the Plan by a broken black line
between points A to C to D (OSGR SJ 4660 5329 to OSGR SJ 4664 5362 to
OSGR SJ 4651 5372).

2.5

The surface of the diverted section of footpath will be over an existing
surfaced golf course path which runs between points A to C and then over
grass between points C and D.

2.6

There will be no limitations.

3.

Consultation

3.1

The Coddington and District Parish Council have been consulted and have
objected to the proposal on the reason that a diversion is unnecessary. The
response stated that “a lot of local people use and enjoy this particular
footpath and the parish council have never received any complaints or
suggestions that there was any need for a diversion.”

3.2

The Ward Councillor has been consulted and has made no response.

3.3

Statutory undertakers have been consulted and no objections have been
received. If a Diversion Order is made, existing rights of access for the
statutory undertakers to their equipment and apparatus are, in any case,
protected.

3.4

User groups have been consulted. A representative of the Peak and Northern
FPS supports the proposal and state they “can see the need for it as this is a
very popular and busy golf course.” Should an Order be made, they ask that
adequate waymarking is implemented particularly at the new path junctions.
The Cestrian Footpaths Group has no objection.

4.
4.1

Relevant Legislation
In accordance with Section 119(1) of the Highways Act 1980 it is within the
Council’s discretion to make the Order if it appears to the Council to be
expedient to do so in the interests of the public or of the owner, lessee or
occupier of the land crossed by the path. It is considered that the proposed
diversion is in the interests of owners and occupiers of the land concerned for
the reasons set out in paragraphs 6.1 and 6.2 below and thus that the test for
the making of an Order has been satisfied.

4.2

It is also necessary to consider whether the tests for confirming the Order are
likely to be satisfied so as not to make an Order that is manifestly incapable of
confirmation. At the confirmation stage, the following factors must be taken
into account in addition to those matters referred to in paragraph 4.1 above.

4.2.1 Whether the path is substantially less convenient to the public as a
consequence of the diversion and whether it is expedient to confirm the
Order considering:-

4.2.2 The effect that the diversion would have on the enjoyment of the path
or way as a whole,
4.2.3 The effect that the coming into operation of the Order would have as
respects other land served by the existing public right of way, and
4.2.4 The effect that any new public right of way created by the Order would
have as respects the land over which the rights are so created and any
land held with it.

4.3

In addition to the matters contained in S119 of the Highways Act 1980,
the Officer in preparing this report and recommendation, has had regard
to a number of other considerations required by law including:4.3.1 the needs of agriculture and forestry and the desirability of
conserving biodiversity, flora, fauna and geological and
physiological features,

4.3.2 requirements in relation to equality and the prevention of crime
and disorder, and
4.3.3 all material provisions of the Council’s Rights of Way
Improvement Plan.

4.4

Where objections to an Order are made and not withdrawn, the Order will fall
to be confirmed by the Secretary of State. Where there are no outstanding
objections to an Order, it is for the Council to determine whether the Order
should be confirmed.

5.

Relevant Policies and Documents
The following policies and protocols and documents are relevant to this
application.
5.1

Rights of Way Improvement Plan 2011-16
Statement of Action E05 “we will follow the Equalities Act 2010 to
comply with standards for mobility and visually impaired users
where appropriate and reasonable”
Statement of Action BS1 “We will seek to address safety
concerns highlighted whilst using the Network during consultation”

5.2

Application File SD 057/Carden

6.

Assessment and Issues

6.1

The purpose of the diversion is to alter the definitive line of the footpath to
reduce the risk of the golf club’s care and safety consideration to the public
exercising the right of way crossing the golf holes at Carden golf club. It is in
the interest of the landowner and in this respect it is considered that the
proposal satisfies the tests set out in paragraph 4.1 above.

6.2

The length of the diversion has been considered both with regard to the
comparative length of the current and new route and with consideration of the
total length of the footpath. The length of the path affected is 399 metres and
the actual length of the alternative is 517 metres. There is a difference of
approximately 72 metres longer between walking from the northern section of
Footpath to Carden Lane along the diversion route. The path has a rural

setting and the path serves a recreational use rather than functional use and
as such it is considered that the diversion provides a satisfactory alternative to
the current path and could be considered as convenient as the current route.

6.3

There are no significant differences in the views enjoyed from the current
routes in comparison with the proposed alternatives; the Club House can be
seen by travelling along Footpath 5.

6.4

In respect of the expediency of confirming the Order taking into account the
matters mentioned in paragraphs 4.2.3 and 4.2.4 above, it is considered that
there are no material impacts on land currently served by the path or to be
crossed by the new path which affect the expediency of confirming the
proposed Order.

6.5

In respect of the matters mentioned in paragraph 4.3, regard has been given
to accessibility and the policy of the ROWIP. Regard has also been given to
assessing the risks of crossing the golf course. The aerial view of the course
(Appendix A) gives an indication of the flow of play by golfers, whereby the
footpath crosses fairways playing in opposite directions. Whilst the
consultation and the application did not unearth reports of direct golf ball hits,
in 2018 at the Ryder Cup event the consequences of a stray hit by a golf ball
became apparent when a spectator became blind in one eye.

For this

application, the Officer is being cautious and supporting an Order based on
safety and equality of access. The council has to accept that whilst the
golfers must take account of the right to exercise the public right of way, at a
busy time there is a potential for accidents to happen. The Officer’s decision
takes into account the needs of non-golfing walkers not familiar with the flow
of play on the golf course and the needs of people protected under the
Equality Act who may not have the visual ability to cross safely or physical
ability to cross quickly if needed.

7.

Conclusion

7.1

The proposal to divert has been consulted upon and the response from the
parish council has been not to support the proposal on the basis that it was

unnecessary. Ordinarily the objection from the parish council would be
sufficient to consider rejecting the application, however, the council is taking
into account the impact of golfing accidents and it has been decided to
continue with the application.

7.2

After further careful consideration of the application and the relevant law and
policies it is considered that it is expedient to divert part of Footpath No 4,
Carden as illustrated on The Plan.

Appendix A
Aerial image and indication of Footpath 4

From Point B

Approximately half way across

Alternate route
from point A to
point C

junction with Footpath
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